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STATEMENT OF ISSUE PRESENTED ON APPEAL 
Whether the trial court erred in granting Plaintiff's Motion 
for Partial Summary Judgment by finding that an issue of material 
fact did not exist• 
SUMMARY OF THE ARGUMENT 
Rule 56(c) of the Utah Rules of Civil Procedure sets two 
specific standards that must be met before a motion for summary 
judgment may be granted. The reviewing trial court must first 
determine from the motions and submitted documents whether there 
is a disputed issue of material fact. If the court is unable to 
find any disputed material facts, then it may move on to the 
second requirement of determining whether the moving party is 
entitled to judgment as a matter of law. 
A party opposing a motion for summary judgment ordinarily 
submits counter-affidavits in support of its motion opposing 
summary judgment when the moving party has submitted affidavits. 
Despite the general rule, the Utah Supreme Court has carved out 
narrow exceptions where counter-affidavits are not necessary in 
order to avoid summary judgment. Specifically, the Utah State 
Supreme Court has held that where issues of disputed fact can be 
found on the face of the moving party's affidavit, the opposing 
party need not file a counter-affidavit in support of their 
motion opposing summary judgment. 
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Within the documents submitted in support of Plaintiff's 
Motion for Partial Summary Judgment, there existed disputed 
issues of material fact. Defendant identified the disputed facts 
in its Memorandum Opposing Plaintiff's Motion for Partial Summary 
Judgment. Despite the fact that Defendant's Memorandum Opposing 
Partial Summary Judgment was not supported by a counter-
affidavit, the trial court erred in finding that there was no 
genuine issue of material fact since the disputed issues of fact 
could be found within the documents submitted in support of 
Plaintiff's Motion for Partial Summary Judgment. 
ARGUMENT 
I. PARTIAL SUMMARY JUDGMENT WAS IMPROPER SINCE DISPUTED ISSUES 
OF MATERIAL FACT WERE EVIDENCED ON THE FACE OF PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT AND SUPPORTING 
DOCUMENTS. 
The standard of appellate review regarding a motion for 
summary judgment granted at the trial level involves two separate 
determinations. First, the trial court's determination as to the 
existence of a genuine issue of material fact must be reviewed. 
Second, the trial court's determination as to whether the moving 
party is entitled to judgment as a matter of law. 
In determining whether the trial court properly found 
that there was no genuine issue of fact, we view the 
facts and inferences therefrom in a light most 
favorable to the losing party. [Citation omitted]. In 
deciding whether the trial court properly granted 
judgment as a matter of law to the prevailing party, we 
give no deference to the trial court's view of the law; 
we review it for correctness. 
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Utah State Coalition of Senior Citizens v. UP&L, 776 P.2d 632, 
634 (Utah 1989)• 
In the case at bar, appellate review of the trial courtfs 
finding no genuine issue of material fact should be reviewed in a 
light most favorable to the Defendant. Furthermore, the trial 
court's legal conclusions should be reviewed de novo. 
Before a motion for summary judgment may be granted under 
Utah Rules of Civil Procedure 56(c), the trial court must make a 
two-pronged determination. First, whether the evidence before 
the Court conclusively shows there is no genuine issue as to any 
material fact; and second, whether the moving party is entitled 
to judgment as a matter of law. In making determinations as to 
the existence of a genuine issue of material fact, the trial 
court must consider the evidence before it and all lf[d]oubts, 
uncertainties or inferences concerning issues of fact must be 
construed in a light most favorable to the party opposing Summary 
Judgment. . . the trial court must not weigh evidence or assess 
credibility.11 Mountain States, Etc. v. Atkin, Wright & Miles, 
681 P.2d 1258, 1261 (Utah 1984). If no genuine issue of material 
fact exists then the court may move on, otherwise the inquiry 
ends there. The second prong of the summary judgment test 
requires a finding that the moving party, as a matter of law, is 
entitled to judgment. 
The propriety of the trial court's finding that Plaintiff 
was entitled to partial summary judgment as a matter of law is 
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addressed in Defendant's opening brief. The focus of Defendant's 
Reply Brief will confine itself to the correctness of the trial 
court's granting partial summary judgment on the basis of the 
nonexistence of a genuine issue of material fact. 
As a general rule, Rule 56(e) of the Utah Rules of Civil 
Procedure requires a party opposing summary judgment to file 
counter-affidavits where the moving party filed affidavits in 
support of their motion for summary judgment. 
When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party 
may not rest upon the mere allegations or denials of 
his pleadings, but his response, by affidavit or 
otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue 
for trial. 
Utah Rules of Civil Procedure 56(e). 
Despite the rather plain language of Rule 56(e), the Supreme 
Court of Utah has recognized specific instances where affidavits 
need not be filed by a party opposing summary judgment even where 
the moving party has filed such affidavits. The Utah Supreme 
Court in the case of Olwell v. Clark, 658 P. 2d 585, 586 (Utah 
1982), specifically held that Rule 56 of the Utah Rules of Civil 
Procedure does not always require a party to proffer affidavits 
in opposition to a motion for summary judgment in order to avoid 
the entry of summary judgment. To determine the appropriateness 
of summary judgment in any given case, the trial court must 
consider and review the pleadings and all other submissions. 
This includes depositions, answers to interrogatories, 
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admissions, affidavits, etc. Heglar Ranch, Inc. v. Stillman, 619 
P.2d 1390, 1391 (Utah 1980). The trial court then, in making its 
factual determination as to the existence of disputed material 
fact must consider all properly submitted documents before the 
court and not rely exclusively upon affidavits. 
It is undisputed in this case that Defendant chose not to 
file counter-affidavits in their Memorandum opposing Plaintiff's 
Motion For Partial Summary Judgment, but the absence of such 
affidavits should not be fatal to Defendant's position that 
issues of material fact precluded partial summary judgment. As 
mentioned previously, the Utah Supreme Court has held that 
counter-affidavits supporting a motion in opposition to summary 
judgment are not always necessary, even when the moving party has 
filed supporting affidavits. Certain recognized situations may 
displace the general requirement of counter-affidavits. 
Thus, when a party opposes a properly supported motion 
for Summary Judgment and fails to file any responsive 
affidavits or other evidentiary materials allowed by 
Rule 56(e), the trial court may properly conclude that 
there are no genuine issues of fact unless the face of 
the movant's affidavit affirmatively discloses the 
existence of such an issue. (Emphasis added). 
Franklin Financial v. New Empire Development Co., 659 P.2d 1040, 
1044 (Utah 1983). 
"Where the moving affidavit shows on its face that there is a 
material issue of fact, summary judgment may not be entered, even 
if responsive affidavits are not filed". Frisbee v. K & K 
Construction Co. , 676 P.2d 387, 390 (Utah 1984). (Emphasis 
5 
added). 
It is important to note that the Court in Frisbee found that 
the motion for summary judgment was improperly granted since 
disputed issues of material fact could be found on the face of 
the movantfs affidavit, even though the responding party failed 
to file a counter-affidavit or a memorandum of points and 
authorities in opposition to the motion for summary judgment. 
Frisbee at 389. Under the Frisbee holding, it is unnecessary for 
the responding party to even identify any issues of disputed fact 
in an opposing memorandum where the face of the movant's 
affidavit affirmatively discloses such disputed facts. 
The disputed issue of fact which Defendant contends the 
trial court failed to recognize in making its determination for 
partial summary judgment regards the allegation by Plaintiff that 
the President of the Furniture Distribution Center was informed 
by the Summit County Assessor's Office that the title work on the 
subdivision, of which the subject property is a part, had not yet 
been completed and tax liability consequently could not be 
assessed. Specifically, Clarence A. Persch, President of 
Furniture Distribution Center, stated the following in an 
Affidavit, dated July 10, 1989, which was submitted with 
Plaintiff's Motion for Partial Summary Judgment: 
During the executory period of the contract, 
I called the Summit County Assessor's Office 
on at least one occasion, and inquired about 
FDC's liability for payment for real property 
taxes on the subject property. I was told 
that title work on the subdivision, of which 
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the subject property is a part, had not yet 
been completed; consequently, Summit County 
could not allocate to FDC a portion of the 
total tax liability on the entire 
subdivision, or otherwise assess property 
taxes on the subject property. 
(R. 168, par. 8). 
Defendant's Memorandum of Points and Authorities In Opposition To 
Plaintiff's Motion For Partial Summary Judgment specifically 
questioned the actuality of these representations allegedly made 
by Summit County to Mr. Persch. (R. 241). Defendant's Motion In 
Opposition To Plaitniff's Motion For Partial Summary Judgment was 
available for review by the trial court in making its 
determination for partial summary judgment. 
The exception to the general requirement necessitating 
controverting affidavits in opposition to a motion for summary 
judgment announced in Frisbee and Franklin has particular 
application to the facts of this case. Controverting affidavits 
are not necessary where disputed issues of material fact can be 
found on the face of the moving party's affidavit. 
In Plaintiff's Motion For Partial Summary Judgment, several 
exhibits were submitted in support of that particular motion, two 
of which have importance to the resolution of the issue presented 
here. The first was the Affidavit of Clarence A. Persch. (R. 
166). The second was Summit County's Response To Plaitniff's 
Request For Admissions, Answers To Interrogatories, and Request 
For Production of Documents. (R. 183). As was mentioned 
earlier, Mr. Persch stated that he was told by the Summit County 
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Assessor's Office that taxes could not be assessed against the 
subject property since the title work for that particular portion 
of property had not been completed• This particular statement is 
contradicted in Exhibit "C" of Plaintiff's Motion For Partial 
Summary Judgment, Summit County's Response To Plaintiff's Request 
For Admissions, Answers To Interrogatories, and Request For 
Production of Documents. Question No. 2 of said document states; 
"[a]dmit that in response to Plaintiff's inquiries, an employee 
of Summit County told Plaintiff that Plaintiff was not liable for 
real property taxes on the subject property because the title 
work on the subdivision of which the subject property is a part 
had not been completed, so that Summit County could not allocate 
to Plaintiff a portion of the tax liability on the entire 
subdivision". (R. 183). Summit County responded; "Summit County 
Attorney, Robert W. Atkins, has talked to the present County 
Recorder, Summit County Assessor, Summit County Treasurer and 
Summit County Auditor regarding the content of the request for 
admission No. 2. None of those county officials had any 
knowledge regarding the statement allegedly made to Plaintiff. 
Further, Stagecoach Estates, Plat C, was not a subdivision filed 
in Summit County Recorder's records until 1987, some two years 
after the final tax sale. Irrespective of whether the property 
was included in a subdivision, it would have been subject to real 
property taxes during the years 1979 to 1984." (R. 185). 
Consequently, their is an obvious issue of material fact within 
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the documents filed with Plaintiff's Memorandum. 
In evaluating the grounds for the appropriateness of motions 
for summary judgment, trial courts must consider all submissions, 
including depositions, answers to interrogatories, affidavits, 
etc. Heglar Ranch, Inc. at 1391. Directly within Plaintiffs 
Motion for Partial Summary Judgment and supporting documents 
there can be found the basis for a disputed issue of material 
fact. Mr. Persch's Affidavit states that certain representations 
were made to him by Summit County regarding the tax liability of 
the subject property, and the Admissions submitted as Exhibit "C" 
to Plaintiff's Motion for Partial Summary Judgment specifically 
state that such representations were never made by Summit County. 
Furthermore, the Admissions state that there was no basis for the 
alleged representation by Summit County since the subject 
property would have been assessed tax liability regardless of 
whether it was included in the subdivision or not. 
Plaintiff attempts to dilute the significance of Summit 
County's response to admission No. 2 by stating that Summit 
County never responded to Plaintiff's Motion for Partial Summary 
Judgment. In Footnote 5 at page 2 5 of Plaintiff's Brief it is 
suggested that Summit County somehow recanted its statements made 
to admission No. 2 by choosing not to file an opposing memorandum 
to Plaintiff's Motion for Partial Summary Judgment. 
(Respondent's Brief, P. 25). This is quantum leap on the part of 
Plaintiff and is not supported by any evidence whatsoever. 
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It is recognized that the disputed issue of material fact 
identified in this case is not contained solely on the face of 
Plaintiff's Affidavit in Support of Partial Summary Judgment, as 
in the cases of Frisbee and Franklin, but it is urged that the 
holdings of these two cases still have application where the 
issue of disputed fact can be found within the documents 
submitted by the party moving for summary judgment. The Court in 
Heglar stated that all documents before the Court must be 
considered in determining the existence of an issue of fact. 
Furthermore, the admissions and interrogatory responses submitted 
by Summit County carry with them the same indicia of reliability 
as the Affidavit submitted by Clarence Persch, both being sworn 
statements. 
Lastly, the disputed issue of fact presented here is 
material. The determination of whether or not Plaintiff was told 
by Summit County that tax liability had not been assessed against 
the subject property is critical to the resolution of the legal 
issues. Plaintiff relies heavily upon the fact in its brief that 
they were told by Summit County that no tax liability had been 
assessed against the subject property (Respondent's Brief pg. 15-
16,19, 25). The materiality of this disputed issue has 
significant bearing on the legal determination of whether or not 
the Plaintiff had any responsibility to inquire from Summit 
County regarding the assessment of taxes on the subject property 
due to the fact that Plaintiff held only equitable title in the 
10 
property. 
CONCLUSION 
For the reasons stated above it is clear that the trial 
court erred in its finding that no genuine issue of material fact 
existed and therefor the granting of Plaintiff's Motion for 
Partial Summary Judgment was inappropriate. Defendant Miles 
respectfully requests this Court to overturn the trial court's 
ruling and allow Defendant to litigate its claims and defenses in 
f u l 1
- / 
DATED this day of August, 1990. 
HATCH
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